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Abstract

Corporate governance is a topic that many scholars have paid much attention and it is still a
controversial concept among researchers in describing and applying it. This article addresses
some legal issues in corporate governance of limited liability companies in Vietnam. The
purpose of this study is to study the limitations and inadequacies of corporate governance in
limited liability companies in Vietnam towards the development of a transparent and effective
corporate governance in the market economy.
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1. Introduction

Governance in an enterprise exists in a system consisting of interrelated parts, sections,
interconnected parts, interactions, and mutual development. In the history of formation and
development of corporate governance, there are many schools, theories on corporate
governance. The classic theory of corporate governance consists of some main theories:
Scientific Management of Frederich Winslow Taylor (1856-1915) et al. and the theory of
administrative governance of Henry Fayol (1841-1925), theory of social psychology in
corporate governance (Elton Mayo (1880-1949), Hugo Munsterberg), theory of system in
corporate governance, theory of Japanese corporate governance. From the above-mentioned
approach, it can be seen that corporate governance is considered a system of institutions,
policies, and laws aimed at orienting, operating and controlling enterprises. Corporate
governance also involves the relationship between many parties. It includes not only internal
corporate members such as the board of directors, directors, members' councils, employees,
etc., but also includes stakeholders outside the business such as the State management agency,
business partners and community, society, etc.
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Therefore, this paper focuses on the study of existing and unreasonable issues in limited
liability companies in Vietnam, thus providing some recommendations and solutions for
policymakers.

2. Governance of Limited Liability Companies

Corporate governance is a matter of concern in the legal system of nations around the world.
The law of German limited liability company in 1892 was a resounding success. Then, the
model of limited liability company was quickly accepted by countries around the world, such
as in Australia (1906), England (1907), France (1925), etc (Burkhard et al., 2004). In 1980,
the Limited Liability Company Act was amended in 1892 and several other provisions of the
commercial law were introduced. In addition, Germany has enacted a number of laws relating
to companies such as Commercial Law Reform Act 1998 which came into effect on January
1999, with more extensive provisions on corporate naming. On the other hand, although the
limited company model is a popular company in Germany, it is mainly established in other
member countries (mainly in the UK) (Patrick, 2005).

In the United States, the United States Constitution defines the boundary between federal and
state law by specifying prohibiting states from passing certain types of laws (eg, issuing
private money) does not allow states laws contrary to the Constitution and federal laws. In
1874, the state of Pennsylvania enacted a law establishing a limited partnership association,
which is considered to be a primitive model, bearing many similarities with today's limited
company model (Martin, 2003). Besides Pennsylvania, Virginia, New Jersey, Michigan, and
Ohio also issued documents similar regulations on limited partnership association.

According to the law of Vietnam, limited liability companies include limited liability
company with two or more members and one-member limited liability company (Law on
Enterprises 2014 in Vietnam). Two or more-member limited liability companies are
enterprises, in which the members may be organizations or individuals; the number of
members does not exceed 50; the member is responsible for the debts and other property
obligations of the enterprise within the amount of capital contributed to the enterprise. One
Member Limited Liability Company is an enterprise owned by an organization or an
individual. The company owner is responsible for the debts and other property obligations of
the company within the charter capital of the company. Limited liability company member
with legal personality from the date of issuance of business registration certificate.

At present, the common perception of corporate governance is the system of institutions,
policies, and laws that govern, operate and control the company. Corporate governance of
limited liability companies is closely tied with members, owners of companies. It involves
relationships within the company, between members, owners with the company director,
member councils. Or it is the relationship between stakeholders, between the company and
the outside of the company, such as state management agencies, partners, clients, and the
social community. As such, corporate governance includes internal corporate governance
through internal corporate systems and corporate governance in corporate relationships with
state agencies, organizations, individuals and other partners. However, the scope of this paper
is mainly focused on internal corporate governance such as principles, systems of agencies,
jurisdiction, responsibilities, system or level of control, etc. Corporate governance and
corporate governance are two different categories. Governance is a continuous operation and
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necessary when people work together in an organization. On the other hand, management is
the process of working together and through individuals, groups and other resources
(equipment, capital, technology) to achieve the goals of the organization.
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Therefore, we can see the legal nature of corporate governance in limited liability companies
as reflected in the following key areas: (i) division of power (centralization or
decentralization) in corporate governance; (ii) the subject of management; (iii) management
objectives; (iv) management resources.

3. Limited and Inadequate Governance of Limited Liability Companies in Vietnam

Practices in Vietnam show that the application of governance in limited liability companies
has achieved certain results, but still reveals many limitations. To clarify the limitations and
inadequacies of corporate governance in limited liability companies, the author conducted a
survey at 400 companies in Vietnam. The results of this study indicate the problem exists in
the corporate governance of limited liability such as:

First, Issues related to company charter and the issuance of internal company regulations

In the 226 limited liability companies surveyed (accounted 56.5%), the number of limited
liability companies has developed and issued company charter accounted for 60.6%. This
result shows that the limited liability companies build charter company at a medium level
compared to other types of enterprises. Accordingly, this ratio is lower than the state
enterprises which have built charter company (83.3%) and the joint stock companies (80.7%).
However, the number of limited liability companies with the charter company is higher than
private enterprises.

The limited liability companies also have issued internal regulations on good governance
practices at a medium level compared to other business models. In the 226 limited liability
companies surveyed, the number of companies with internal regulations was 57.1%. At the
same time, 100% of partnerships build internal regulations, 60% for the joint-stock company,
66.7% for FDI enterprises. Thus, it can be seen that the owners of limited liability companies
are not really interested in developing internal regulations. That has affected the organization,
management, and operation of the limited liability companies.

Second, Issues relating to corporate governance principles

At present, there are many schools, theories, applications of corporate governance. Each
theory or school has its own approach and principles of governance. However, there are
general principles that can apply to all businesses and companies. In fact, these principles
also apply to a company-specific model, such as the OECD principles are applied to a joint
stock company. In Vietnam, the Law on Enterprises 2014 adjusted the enterprises, from
public enterprises to private enterprises, from foreign-invested enterprises to
domestic-invested enterprises. Unfortunately, governments and lawmakers have not built a
set of rules or corporate governance principles. Although, these are general principles and
essential for corporate governance in companies. Lack of governance principles, the company
will be difficult to orient enhance the competitiveness of companies in the development,
planning, and implementation of policies, plans, and activities of the company.

Third, issues relating to legal representatives of the company - the subject of corporate
governance.
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For limited liability companies, corporate governance always includes two types of subjects:
corporate governance and subject matter management. Two types of entities have differences
in terms of assets (capital) and the right to organize, manage or impact, dominant.
Representation is the act of individuals, legal persons (collectively referred to as
representatives) on behalf of and for the benefit of other individuals or legal persons.
Representatives must have the civil legal capacity and civil act capacity compatible with civil
transactions established and implemented. An enterprise may have one or more legal
representatives depending on the type of enterprise. In cases where an enterprise has more
than one legal representative, the signatures of the representatives at law in the enterprise
registration dossier shall have the same legal value. This regulation will increase the initiative
to save time and costs for enterprises when carrying out procedures for enterprise registration,
especially large enterprises with many representatives at law. This regulation is aimed at
creating the maximum conditions for enterprises, allowing enterprises the full right to decide
the number of legal representatives for themselves in the exercise of the implementation of
the rights and obligations arising from the transaction of business. The representative of the
enterprise is the person with the status of the plaintiff, the defendant, the person with related
rights and obligations before the arbitration, the court and other rights and obligations as
prescribed by law. In the aspect of ensuring business freedom, this is a breakthrough rule in
giving the business the full power to decide the number of legal representatives. It facilitates
businesses to integrate faster, taking advantage of all business opportunities through legal
representation.

However, in Vietnam, in accordance with the law, a limited liability company with two or
more members, the Members' Council shall elect one member to act as the chairman. The
chairman of the Members' Council may concurrently be the director or general director of the
company. The chairman of the Members' Council and the director (General director) are
entitled to various rights and obligations relating to the effective operation of the company.
The actions of these managers will greatly affect the interests of the company as well as all
other members of the company. In cases where the legal representative of the company is the
chairman of the members' council (concurrently the director of the company), the issuance of
wrong decisions, law violations or breaches of the company's charter. It would be damaging
to the company and the members are great, for example in the signing and implementation of
large transaction risk arising out of self-interest. Under the German company law, for a
single-member limited liability company, the owner is the highest decision maker of the
company. All decisions of the owner after being made must be made in writing signed by the
owner. As stipulated in Article 6 of the Law on Limited Liability Companies, Limited
Liability Companies may have one or more Directors. For limited companies with more than
two thousand employees, in accordance with Article 33 of the Law on limited liability
companies, the company must have at least two directors (Klaus J. Miiller, 2009). Director
Company Limited is an individual required to have full legal capacity who may be German
citizens or foreigners. Persons who are or have been examined for penal liability shall not be
permitted to act as directors of limited liability companies for a period of five years from the
date of the court's judgment. Individuals who are disqualified by a court or competent state
administrative body may not be the director of a limited liability company operating in the
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same profession. Directors are responsible for coordinating the day-to-day operations of the
company and are the legal representative of the limited liability company in transactions with
third parties and in litigation relations.

The division of powers and duties can help directors not be held jointly liable for the
consequences of wrongdoing by another director but they are still responsible for failing to
fulfill their obligation to monitor with his colleagues. In some cases, the legal representative
authority of the directors may be restricted in accordance with the provisions of the company
charter or the decision of the board of supervisors of the limited liability company (Karel Van
Hulle and Harald Gesel, 2006).

Fourth, transparency in corporate governance

The transparency of information in corporate governance is essential to protect the interests
of the company and its members. However, it should be emphasized that transparency of
information is considered at different angles. The transparency of information in corporate
governance may contain the potential risk of abuse of the requirement to provide information
for profit or harm the business secrets of the companies, which are detrimental to company
and member. The fact that valuable information or important information is only available to
high-level personnel in the company such as the Chairman of the Membership Council, the
Director of the company and other members in the company may be difficult to reach.
Therefore, when senior executives make decisions that are primarily based on their subjective
intentions. In addition, the transparency of information in corporate governance is correct, but
it should be noted that it may lead to misuse of the right to information from other members
or employees. So, the receipt, processing or supply of corporate governance information such
as business development strategy decisions, transactional or personal information should be
carefully implemented. Members, employees of the company can take advantage of the sale
of information (insider trading), which results in damage to the public or the company by
taking over from such acts. Identification, analysis, and processing of information are carried
out according to the process. Analytical tools such as brainstorming, interviewing, root cause
analysis, checklist, SWOT analysis can be used along with other tools used in the strategic
planning process. However, the fact that information transparency in many limited liability
companies in Vietnam does not meet the requirements of the subjects, the corporate
governance.

Fifth, the level of control of the self-interested actions of the company manager.

Normally, many companies when established and put the specified information into the
national portal. However, there are changes in personnel, management or capital, the
company will notify the state agencies authorized. But for customers doing business with the
company can catch up with the information about the change? Know that the responsibility
belongs to the partner must learn before signing the contract with the company. The theory is
that, but for the region with economic conditions particularly difficult social or undeveloped
technology, the control that ensures whether or not. These are just a few of the issues in
which there is a risk of abusive, profitable or otherwise violating conduct via the transaction
nature of the interest by the manager of the company.

In fact, in Vietnam, the activities of the board of supervisors are lacking and weak. The
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establishment of a board of supervisors or controllers only in limited liability companies
depends on the number of members in the company or on the need for corporate governance.
A limited liability company with two or more members has the Members 'Council, the
chairman of the Members' Council, the director or general director. Limited liability
companies with 11 members or more must establish a board of supervisor; in case there are
less than 11 members, the board of supervisor may be established in accordance with
corporate governance requirements. The number of limited liability companies with Board of
Supervisors was only below the average of 44.2% of the 226 surveyed companies. Whereas
for joint stock companies, the number of companies with the Board of Supervisors is 69.3%.

The resolutions of the board members of the company

Enterprise Law 2014 stipulates that the resolution of the Members' Council takes effect from
the date of its adoption or the effective date stated in such resolution (Law on Enterprises
2014 in Vietnam). In the event of a dispute related to the resolution of the Members' Council
on the transfer of capital contribution or increase or reduction of charter capital, which affects
the ownership of the capital contribution, company members may initiate a lawsuit requesting
the Court to revoke the adopted resolution. Together with the application of emergency
measures temporarily suspend the implementation of part of the resolution. At this time, the
resolution of the Members' Council, even if it is the lawsuit, is still effective as stipulated in
Article 63 of the Law on Enterprises 2014.

The cooperation between enterprises

The exchange, cooperation between domestic enterprises and foreign investors in order to
improve management capacity and to draw lessons learned on corporate governance of
managers is limited. Therefore, the development of the company does not ensure the link
with the development of the whole system of enterprises in the local as well as in the country.
The number of company leaders fluent in foreign languages, knowledge of international law
is not much. Few leaders are able to directly participate in negotiating, signing contracts,
resolving disputes (especially international disputes). Therefore, it has a great influence on
making judgments in the company's operations.

4. Conclusions

The activities of corporate governance of limited liability companies in Vietnam still face
many shortcomings. These inadequacies and limitations are caused by various causes,
internal causes and external factors. Whatever the cause, they have a direct or indirect impact
on the performance of corporate governance and the company. Limited liability companies
are owned by the owner and its members but in order to survive and develop, it is necessary
to have a good governance system with the leadership of the Council members, the
management of the board of directors and employee in the company. It can be said that
corporate governance is a model of balance and control of power among the stakeholders to
ensure the sustainable development of the company. With the principles, procedures and
procedures in the issuance of decisions and orders of corporate governance and the
executives will prevent the abuse of rights harm the company. So, towards building and
promoting a transparent governance, effective in a limited liability company in Vietnam is an
urgent requirement today.
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